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Summary 

The Upper Tribunal (the ‘UT’) remitted 
a case back to the First-tier Tribunal 
(the ‘FTT’) because the original FTT 
panel had failed to provide adequate 
reasons to support its decision. The 
UT applied its own guidance on when 
it is appropriate to remit a case to the 
same FTT panel or to a freshly consti-
tuted panel.  

Relevant facts 

Mr Coombs requested information 
from the Centre for Evaluation and 
Monitoring (the ‘CEM’), one of the 
main providers in the UK of 11+  
testing used by selective schools.  
The CEM is part of the University of 
Durham (‘the University’). Mr Coombs 
requested information concerning the 
test marks for candidates sitting 
CEM’s 11+ test.  

The University withheld some of the 
information requested under section 
43(2) of the Freedom of Information 
Act 2000 (‘FOIA’) on the basis that 
releasing it would prejudice its  
commercial interests, since it would 
enable both competitors and tutors  
to understand CEM’s methodology in 
a way that would undermine CEM’s 
ability to reduce the effects of coach-
ing for its test (and so undermine its 
USP).  

The Information Commissioner  
concluded that the information was 
exempt from disclosure under section 
43(2). Mr Coombs appealed to the 
FTT.  

The hearing before the FTT was  
adjourned due to the absence of the 
University, to enable the University to 
attend and give evidence on the com-
mercial interests exemption it relied 
upon. In the event, however, no fur-
ther hearing was held; only written 
submissions were received on the 
public interest issues, the requester 

having conceded that section 43(2) 
was engaged.  

The FTT dismissed the appeal. In its 
decision, having set out the back-
ground to the appeal, the FTT sum-
marised the arguments by each party. 
It then stated “[t]he Tribunal accepts 
the assertions made by the University 
and in the circumstances, and on the 
evidence before us, we have come to 
the view that the section 43(2) exemp-
tion is engaged and that in all the  
circumstances of the case the public 
interest in maintaining the exemption 
outweighs the public interest in disclo-
sure”. It did not provide further expla-
nation as to why it accepted the Uni-
versity’s assertions.  

The Appellant appealed to UT on vari-
ous grounds, including that the FTT’s 
reasons were inadequate. The Uni-
versity itself conceded that the FTT 
had not documented its reasoning in 
full, and the Commissioner supported 
that ground. 

The UT found that the FTT’s reasons 
were inadequate and that its decision 
should be set aside as it contained an 
error of law.  

The UT decided it was not appropriate 
to re-make the decision itself under  
its power to do so in the Tribunals, 
Courts and Enforcement Act 2007: 
this was a case requiring the FTT’s 
specialist expertise on the application 
of FOIA. It was therefore appropriate 
to remit the case to the FTT.  

As to the appropriate mode of remit-
tal, there were different arguments by 
the various parties. The University 
argued that the case should be remit-
ted to the same FTT, solely for proper 
reasons to be provided. The Commis-
sioner argued that it should be remit-
ted to the same FTT for general re-
consideration. The Appellant argued 
for a complete re-hearing before a 
freshly-constituted FTT. 

The UT considered it inappropriate to 
remit the matter to back to the same 
FTT panel solely for proper reasons. 
The UT noted its own previous deci-
sion in CT v Secretary of State for 
Defence (WP) [2009] UKUT 167 
(AAC) which states that supplemen-
tary reasons should not be sought if 
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the passage of time would make it 
difficult for the FTT to provide further 
reasons. In this case, it was not  
appropriate to remit for the FTT  
to provide proper rea-
sons, due to the length 
of time that had passed 
since the FTT’s hearing 
and its decision.   

The UT further consid-
ered it was not appropri-
ate to remit to the same 
FTT panel as this would 
only lead to further de-
lays. Accordingly, the UT 
directed that the appeal 
be reheard by a com-
pletely different panel.  

Finally, without making 
any directions that the 
University should attend 
the FTT hearing, the UT 
warned the University 
that if it failed fully to 
engage with the rehear-
ing, it would run a very 
real risk that its submis-
sions may not be found 
to be persuasive.   

Points to note 

This decision underlines 
the importance of FTT 
decisions explaining 
their reasons. It is not 
sufficient for the FTT to 
merely state that it ac-
cepts the arguments of one party.  

The UT’s caution to the University 
regarding its attendance serves  
as an important reminder that public 
authorities are expected to attend FTT 
hearings in order to present evidence 
to show why they are entitled to rely 
on a particular exemption.  

NHS England v Information  
Commissioner and Dean: 
[2019] UKUT 145 (AAC) 
30th April 2019

Summary  

This short decision emphasises that, 
following the Upper Tribunal’s deci-

sion in Information Commissioner v 
Malnick and the Advisory Committee 
on Business Appointments [2018] 
UKUT 72 (AAC), the First-tier Tribunal 
cannot remit an information request to 
the public authority to consider wheth-

er other exemptions ap-
ply — it must consider 
that question for itself.  

Relevant facts 

The requester, Mr Dean, 
made two requests to 
NHS England for infor-
mation relating to the 
plans for a seven-day 
service to be delivered by 
NHS England. The infor-
mation requested related 
to a presentation made to 
inform the analysis of the 
proposals. 

The Commissioner  
accepted that the  
information was exempt 
under section 36(2)(b)(ii) 
FOIA, meaning that dis-
closure ‘would, or would 
be likely to, inhibit...the 
free and frank exchange 
of views for the purposes 
of deliberation’. 

On appeal to the FTT, 
the Tribunal allowed the 
appeal on the basis that, 
that if section 36 applied, 
the balance of the public 
interests under section 2
(2)(b) FOIA favoured 

disclosure. The FTT directed NHS 
England to respond anew to the re-
quester’s inquiry.  

The FTT granted permission to appeal 
on the basis that the Upper Tribunal’s 
decision in Information Commissioner 
v Malnick and the Advisory Committee 
on Business Appointments [2018] 
UKUT 72 (AAC) (‘Malnick’) had  
created uncertainty for FTTs about  
the correct approach when there may 
be a number of exemptions that could 
be relied upon by a public authority.  

Malnick and the role of the 
FTT 

In somewhat exasperated terms, the 
UT said that it did not understand why 

judges and public authorities have 
found the UT’s decision in Malnick 
difficult to follow. The UT summarised 
what Malnik means for the respective 
roles of the public authority, the Com-
missioner and the FTT: 

 he public authority must state all
the exemptions on which it relies
in its response to the information
request. After that, its only role is
to comply with the decision notice
of the Commissioner or the deci-
sion of the FTT;

 the Commissioner must consider
all issues necessary to support
her decision. This includes the
exemptions relied on by the public
authority, but also any other ex-
emptions not relied upon; and

 the FTT must consider any ex-
emption that might apply, regard-
less of whether it has been relied
on by the public authority. It is not
open to the FTT to remit consider-
ation of new exemptions to the
Commissioner. If the FTT is con-
cerned that there could be exemp-
tions that had not been consid-
ered by either the public authority
or the Commissioner, the correct
approach is to give directions to
the authority to identify any other
exemptions that might apply, to
consider whether or not any did,
and then to make a decision ac-
cordingly.

Timing of public interest 
test 

Next, the UT roundly rejected the 
FTT’s statement that there was a lack 
of clarity around the issue of the time 
at which the public interest balancing 
test should be applied. It is clear from 
the Supreme Court’s decision in R 
(Evans) v Attorney-General [2015]  
AC 1787 that the relevant time to ap-
ply the test is the time at which the 
public authority refused the request. 

Public interests balance 

Finally, the UT provided some general 
guidance on the application of the 
public interest balancing test. It said 
that any factor capable of affecting the 
values and policies that give the pub-
lic interests their significance is rele-
vant to the balancing exercise. That 
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includes both the content of the infor-
mation, and the possible consequenc-
es of disclosure or non-disclosure. 
The arguments may be general in 
nature, or unique to the information  
in issue. The balancing of the public 
interests is a comparative exercise: 
what matters is the comparative sig-
nificance of the interests. 

Points to note 

The UT’s decision consti-
tutes an exceptionally stern 
warning to FTT panels that, 
following Malnik, it is not 
open to it to remit a case 
back to the Commissioner  
or to the public authority to 
consider exemptions not  
previously relied upon.  

The decision provides some 
helpful general guidance on 
the wide-ranging factors that 
may be taken into account in 
the public interest balance 
and the comparative nature 
of the balancing exercise.  

Christopher 
Pritchard v Infor-
mation Commission-
er, EA/2018/0272, 
29th May 2019 

Summary 

The FTT upheld a decision 
not to disclose details of the 
ambulance service’s prioritisation  
system. It concluded that the public 
interest balance lay against disclosure 
because: (i) there was a risk that such 
information could be used by patients 
to lie about their symptoms and  
secure an ambulance more quickly 
than their condition warranted, so en-
dangering other patients; and (ii) the 
prioritisation system was a proprietary 
system owned by a private company, 
whose commercial interests merited 
protection. 

Relevant facts 

The request related to NHS England’s 
Ambulance Response System, imple-

mented at the end of 2017. The sys-
tem increased the focus on evaluating 
the urgency of a patient’s condition 
and prioritising the response accord-
ingly. It increased the time available  
to emergency call handlers to assess 
999 calls, and introduced more so-
phisticated protocols to guide them  
in assessing the patient’s condition. 
The protocols guided handlers to allo-
cate calls to one of four new priority 
categories, with different target re-

sponse times for 
each category. 

Local ambulance 
services are able to 
use one of two proto-
cols to assess and 
prioritise patients. 
The first, known as 
Advanced Medical 
Priority Despatch 
System (‘AMPDS’), 
is developed by the 
International Acade-
mies of Medical Des-
patch and licensed 
though Priority Des-
patch Corporation 
(‘PDC’), and used by 
various ambulance 
services worldwide. 
The second is NHS 
Pathways, which is 
owned by NHS Digi-
tal and used across 
the ambulance and 
other NHS services. 

The requester wrote 
to the Department of 
Health and Social 
Care at the end of 
2017 seeking: (1) a 

full list of the AMPDS determinants 
and the (priority) categories that they 
map to; and (2) a full list of the NHS 
Pathways outcomes that result in an 
ambulance attendance and the priority 
categories that they map to. The 
DHSC refused the request, and the 
Commissioner upheld the refusal. The 
requester appealed to the FTT.  

By the time the matter reached the 
FTT, the DHSC’s position was: 

 that it held information in the first
category, but not in the second
(which was held by NHS Digital);

 that the information was protected
by section 38, which provides a
qualified exemption for information

whose disclosure would, or would 
be likely to: (1) endanger the phys-
ical or mental health of any individ-
ual; or (2) endanger the safety of 
any individual; and 

 that the information was protected
by section 43, which provides a
qualified exemption for trade se-
crets and information whose dis-
closure would, or would be likely
to, prejudice the commercial inter-
ests of any person (including the
authority holding it).

The health and safety issue 

The DHSC argued that disclosure of 
the information would enable patients 
to manipulate the system and secure 
for themselves higher priority treat-
ment than their condition actually war-
ranted. This would divert resources 
from true high priority cases and put 
the lives of those patients at risk. 

It supported this by arguing that: 

 the information was highly granu-
lar, and would easily allow manipu-
lation that was less likely to be
detected by ambulance services;

 patients typically expected an
ambulance to be despatched to
them immediately, regardless of
urgency, which was at odds with
the target response times which
were up to three hours;

 that patients were often anxious
or in pain, and commonly called
multiple times over a number of
hours to request a more prompt
response; and

 that there were some individuals
who called ambulances multiple
times in a year, who the ambu-
lance services were required to
manage. Such management would
become more difficult if the callers
had the requested information
available to them.

The requester argued that similar in-
formation from the previous system 
had been made public, and there was 
no evidence that it had been used to 
manipulate the system. He also point-
ed to the public interest in disclosure, 
which would assist the public to un-
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derstand and evaluate the success 
of the new system, which had 
brought very substantial changes to 
the service. The Tribunal noted that 
section 38 was engaged if disclosure 
would or would be likely to endanger 
the physical or mental health of any 
single individual. It held that although 
the information was detailed and 
somewhat obscure, making it hard 
for an ill person to use in 
real time, such persons 
could be assisted by 
friends, or even apps, 
prompting them to make 
the responses that would 
secure them the highest 
priority treatment. 

As to the availability of 
similar information relating 
to a previous system, the 
Tribunal decided this was 
inconclusive, as there was 
also no evidence that that 
information had not been 
used to manipulate the 
system at the time. Fur-
ther, the new system with 
its ‘sharper prioritisation’ 
increased the incentive for 
patients to manipulate it, and  
new technologies were now available 
that could facilitate that process. 
The Tribunal also noted that patients 
understandably desired to get to 
treatment as quickly as possible, and 
took the view a proportion of those 
would use the requested information 
to secure that outcome. It also noted 
that some people made unjustified 
calls to the ambulance service, and 
considered that those people might 
well wish to use the information to 
produce a more rapid and dramatic 
response to their call. 

It was therefore satisfied that disclo-
sure would lead to the misprioritisa-
tion of a significant number of calls, 
and result in harm to the physical or 
mental health of a significant number 
of patients. 

As to the public interest in disclosure, 
the Tribunal said only that: “the dis-
closure of the information would not 
significantly further understanding or 
debate about the ambulance ser-
vices which is already well-informed 
by such documents as the National 

Audit Office report NHS Ambulance 
Services (January 2017)”. It  
concluded that the public interest  
lay “overwhelmingly” in favour  
of non-disclosure. 

The commercial interests 
issue 

The Tribunal was also satisfied that 
the section 43 exemption 
was engaged, and rea-
soned that the public in-
terest balance lay in fa-
vour of non-disclosure.  
It considered that the pub-
lic interest in disclosure 
was minimal (see above), 
while the breach of a 
trade secret that would  
be inherent in disclosure 
would damage: (i) the 
public interest in PDC and 
others having confidence 
in their dealings with the 
DHSC and ambulance 
service; and (ii) the strong 
public interest in not dam-
aging the legitimate com-
mercial interests of the 
supplier of a critical ser-
vice to the NHS. 

The requester’s appeal was there-
fore dismissed. 

Points to note

The case highlights the need to artic-
ulate the public interest in disclosure 
clearly and in detail. The requester  
in this case referred to the need for 
the public to be able to understand 
and evaluate the very significant 
changes made to the operation of 
the ambulance service at the end  
of 2017. This argument is however 
given very little consideration in the 
decision.  

The Tribunal ends by dismissing this 
argument on the grounds that there 
was already considerable information 
available in a document published at 
the start of 2017, though given its 
date it is hard to see how this docu-
ment could address the changes that 
the requester sought to understand, 
made at the end of that year. Re-
questers should be clear that the 

public interest in disclosure does not 
always speak for itself. 

This is a relatively unusual applica-
tion of the health and safety exemp-
tion. It is notable that the Tribunal 
gave significant weight to the health 
and safety risks, despite the fact that 
the evidence relating to them was 
largely anecdotal. 

Davies v (1) The  
Information Commissioner 
and (2) The Cabinet Office 
GIA/2757/2017, 11th June 
2019 

Summary 

The UT overturned a decision of the 
FTT that information was exempt on 
the basis that its disclosure was like-
ly to have a chilling effect on the pro-
vision of free and frank advice by 
public officials. In doing so, the UT 
provided guidance as to the proper 
approach to closed hearings and 
reasons in the FTT and UT. 

Relevant facts 

The Appellant, Dr Davies, had a  
long-standing concern regarding  
the actions and independence of the 
Independent Penalty Fares Appeals 
Service (‘IPFAS’). He wrote to the 
Department of Transport (‘DoT’) a 
number of times in relation to those 
concerns.  

In May 2015, Dr Davies made a re-
quest for information under both the 
Data Protection Act 1988 and FOIA 
to the then Cabinet Secretary, Sir 
Jeremy Heywood. The request was 
for internal and external correspond-
ence relating to, or generated by, Dr 
Davies’ emails to a number of senior 
civil servants in the Cabinet Office. 
Dr Davies also requested material 
relating to any other relevant discus-
sions and correspondence between 
civil servants at the DoT, and with 
the then Minister for Transport, Mat-
thew Hancock, as well as any other 
material relating to penalty fares on 
the railways.   
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The Cabinet Office disclosed some 
of the information requested, but 
refused to disclose other information 
on the basis that it was exempt un-
der section 36 FOIA. Information 
held by a government department 
will be exempt under that section if, 
in the reasonable opinion of a quali-
fied person, disclosure of that infor-
mation would, or would be likely to, 
inhibit the free and frank provision of 
advice or exchange of views for the 
purposes of delibera-
tion, or would otherwise 
prejudice or be likely to 
prejudice the effective 
conduct of public affairs. 

In respect of Mr Davies’ 
request, the qualified 
person for the purposes 
of section 36 was the 
Minister for Transport. 
On the basis of a rec-
ommendation given to 
him by the relevant civil 
service team, the Minis-
ter confirmed his opin-
ion that section 36 was 
engaged in this case.  

The Information Com-
missioner agreed that 
the Cabinet Office had 
correctly relied on sec-
tion 36(2), and Dr Da-
vies appealed to the 
FTT. In a Confidential 
Annex to her written 
submissions, the Com-
missioner observed that 
a single sentence in one 
of the withheld emails 
might fall to be treated 
differently to the rest of the disputed 
information. The Cabinet Office filed 
closed submissions in response. As 
part of the appeal hearing, the FTT 
went into closed session. Dr Davies 
was excluded from the closed ses-
sion, and was invited to leave the 
building.  

The FTT dismissed Dr Davies’ ap-
peal. This was on the basis that it 
had been reasonable for the Minister 
to conclude that the section 36 ex-
emption was engaged, and there 
was effectively no public interest in 
releasing the disputed information. 
Despite the fact that the appeal had 
involved closed submissions and a 
closed session, the FTT did not pro-
vide any closed reasons.  

UT’s approach to  
permission to appeal 

Dr Davies applied for permission to 
appeal. The Upper Tribunal refused 
permission on the grounds advanced 
by Dr Davies. However, Upper Tribu-
nal Judge Markus QC identified an 
additional issue; namely the adequa-
cy of the FTT’s reasons in light of the 
closed materials and the issue raised 

by the Commissioner’s 
Confidential Annex.  

Permission to appeal 
was accordingly given  
on whether the FTT  
had adequately ex-
plained its decision that 
the sentence identified 
by the Commissioner 
should be exempt from 
disclosure (ground 1). 
Permission was also giv-
en in relation to the more 
general issue of whether 
the FTT’s failure to pro-
vide closed reasons was 
such as to render its con-
clusion irrational, given 
that it was arguably only 
possible explain those 
conclusions by reference 
to the closed material, 
which the FTT had not 
done (ground 2).  

Judge Markus rejected 
the submission made by 
the Cabinet Office and 
the Commissioner that 
the UT could not raise,  
of its own motion, points 
that had not formed part 

of Dr Davies’ grounds of appeal.  
Given that Dr Davies was not in a 
position to identify issues arising 
from the closed material, Judge 
Markus considered that any such 
approach would risk depriving the UT 
of its jurisdiction in respect of closed 
matters. The overriding objective and 
the requirements of procedural fair-
ness and natural justice meant that 
the UT was required to take particu-
lar care when considering matters 
which were closed to one party.  

Closed hearings and rea-
sons in the FTT and UT  

The UT emphasised that where 
closed materials, submissions and 
sessions are used, the tribunal must 
do its ‘utmost’ to minimise the disad-
vantage of a closed procedure. This 
included providing the excluded party 
with a gisted explanation as to what 
had gone on during the closed hear-
ing. In that regard, the UT noted that 
the FTT had been wrong to ask Dr 
Davies to leave the building after the 
open session, because this had ruled 
out any possibility of him being pro-
vided with a gist, and making such 
submissions as he was able in rela-
tion to it.  

The UT also emphasised that the 
use of a closed procedure in no  
way diminishes the fundamental  
obligation of a tribunal to give ade-
quate reasons. If the tribunal is able 
to explain its decision without using 
closed reasons, so much the better. 
However, if a decision could not be 
adequately explained without provid-
ing closed reasons, a tribunal which 
failed to do so risked its decision 
being held wrong in law.  

Whilst closed reasons do not help 
excluded parties to understand the 
result, they are nevertheless im-
portant in assisting the tribunal to 
reach the right decision, and ena-
bling the appellate body to identify 
whether the decision contains an 
error of law. The UT indicated its 
view that it could decide for itself 
whether any error of law arose from 
the closed reasons and that a re-
quester might, in certain cases, be 
entitled to ask the UT to ascertain 
whether the decision was lawful in 
light of the closed reasons. However, 
this was only likely to be appropriate 
where the distinct issues were raised 
in the closed section, or it contained 
free-standing legal reasoning.  

Application of section 36  

Applying the section 36 exemption, 
the UT held that assertions of a 
‘chilling effect’ on the provision of 
advice, exchange of views or effec-
tive conduct of public affairs should 
be treated with some caution. The 
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FTT had simply asserted its view that 
disclosure was likely to have such  
an effect, rather than providing any 
reasons why. If the FTT could not 
adequately explain its decision in 
open reasons, it was bound to fill the 
gap by providing closed reasons as 
to why, in its opinion, the Minister’s 
opinion had been reasonable within 
the meaning of section 36. It had not 
done so, and the appeal was there-
fore allowed on Ground 2.  

In respect of Ground 1, the Respond-
ents conceded on the basis that the 
single sentence identified in the 
Commissioner’s confidential annex 
should have been treated separately 
to the rest of the information. The UT 
remade the decision, giving both 
open and closed reasons for its view 
that the Minister’s opinion that sec-
tion 36 was engaged was not rea-
sonable and that, in any event, the 
balance of the public interest would 
have been in favour of disclosure. 
The UT directed that its closed rea-
sons should become public once the 
time limit for challenging its decision 
had expired.  

Points to note 

In this case, the UT emphasised that 
the standard of reasons in a closed 
procedure case is no lower than that 
required in any other case. The case 
also indicates that where closed pro-
cedures are used, the UT will not feel 
constrained, in considering an appli-
cation for permission to appeal, from 
raising points arising from the confi-
dential material of its own motion.  
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