
J ohn Peters v IC 
EA/2018/0152, 4th 
April 2019 

Summary 

The First-Tier Tribunal undertook 
careful analysis of the meaning of 
vexatiousness, specifically defending 
the ability of campaigners to use the 
Freedom of Information Act 2000
(‘FOIA’) without being classified as 
vexatious, and insisting that criticism 
of academic research and the ways 
that it is promoted is a legitimate aim, 
and does not undermine academic 
freedom. 

Relevant facts 

The decision relates to the medical 
condition chronic fatigue syndrome 
(‘CFS’), also known as myalgic en-
cephalomyelitis (‘ME’). The requester, 
Mr Peters, is a sufferer from CFS/ME 
and, along with other sufferers, is con-
cerned by research suggesting that 
the condition is psychological rather 
than physiological. 

A particularly controversial piece  
of research supporting this view was 
the PACE trial carried out at Queen 
Mary University of London (‘QMUL’) 
between 2002 and 2012. The trial has 
become controversial not just among 
sufferers, but also among scientists 
and politicians, giving rise to wide-
spread discussion. 

Researchers involved in the study 
have claimed that they have been 
subject to a campaign of harassment 
in the form of abuse on social  
media, FOIA requests and critical  
correspondence, and that this has 
disrupted work in the field. CFS/ME 
campaigners argue that the claims  
of harassment are exaggerated, and 
being used to discredit their legitimate 
views and campaigning activities. 

Mr Peters requested from QMUL  
details of recorded incidents of  
harassment of CFS/ME researchers, 
and also FOIA requests regarding 
CFS/ME work. QMUL refused the 
request on the basis that it was vexa-
tious under section 14 FOIA. It de-
clined to explain its decision to Mr 
Peters or to respond to Mr Peters’ 

arguments on the issue of vexatious-
ness. Mr Peters complained to  
the Commissioner, who raised a  
number of queries with QMUL. QMUL  
responded to these in detail, including 
providing some of the requested  
information regarding FOIA requests. 
In this response QMUL argued that: 

 Mr Peters was demonstrably part
of a campaign with the explicit
aim of discrediting the PACE trial
and its authors;

 the stream of requests relating to
the PACE trial — there had been
62 including nine by Mr Peters —
placed a burden on QMUL and its
staff;

 the principal investigators of the
trial had experienced harassment,
including Twitter harassment by
Mr Peters based on information
released by QMUL under FOIA;
and

 requesters had been guilty of un-
reasonableness in their refusal to
accept rejection of their requests,
entering into lengthy and complex
correspondence.

The Commissioner did not give Mr 
Peters an opportunity of commenting 
on these points, instead upholding 
QMUL’s reliance on section 14, in a 
decision repeating some of its allega-
tions against Mr Peters. Mr Peters 
appealed to the First-Tier Tribunal. 

The procedural issue 

Before the Tribunal, Mr Peters  
argued that the Commissioner  
should have given him the opportunity 
of commenting on QMUL’s detailed 
arguments. The Tribunal had consid-
erable sympathy for this argument, 
noting that: 

 it was a principle of natural justice
that both sides of an argument
should be heard;

 QMUL’s arguments included at-
tacks on Mr Peters’ integrity which
the Commissioner had repeated
in her public decision; and

 allowing Mr Peters to respond
could have influenced the
Commissioner’s decision and
potentially avoided an appeal.
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However, because the Tribunal con-
ducts a full rehearing of the case, it is 
always able to cure procedural errors 
of the Commissioner (in this case by 
hearing Mr Peters in full). This has the 
consequence that the content of the 
Commissioner’s  
procedural duties is  
never determined.  
The Tribunal hoped  
that the Upper Tribunal 
would give guidance on 
this subject when an 
opportunity arose. 

Vexatiousness 

The Tribunal quoted the 
Court of Appeal decision 
in Dransfield v IC; Cra-
ven v IC ([2015] EWCA 
Civ 454), going on to 
summarise the legal 
framework as follows: 

“There is, therefore, a 
high hurdle for a public 
authority to cross before 
it may rely in section 14
(1). All the circumstanc-
es of the case have  
to be considered. On 
one side of the equation, 
these include the burden 
on the public authority, 
the motive of the  
requester and any  
harassment or distress 
caused by staff by the 
request. On the other 
side is the value of  
the information to the 
requester or the public  
at large. However, it is 
not a simple weighing  
of the two sides of the 
equation. Where infor-
mation has value, that is 
likely to be a particularly 
important factor,  
because of the need  
to promote the aims of 
FOIA to facilitate trans-
parency in public affairs, 
accountability of deci-
sion-making and so 
forth.” 

The Tribunal then assessed these 
four factors in the context of Mr  
Peters’ request. 

‘Burden’: The Tribunal noted that Mr 
Peters’ request was extensive, and 
agreed that it must be considered in 
the context of other requests on the 
same topic, including those made by 
people not associated with Mr Peters. 

It concluded that the bur-
den on QMUL was signif-
icant. 

‘Motive’: The Tribunal 
rejected QMUL’s allega-
tion that Mr Peters was 
motivated by a desire  
to smear and attack the 
researchers involved  
in PACE, stating: “Mr 
Peters believes that the 
PACE trial is fundamen-
tally flawed and he  
questions some of 
QMUL’s tactics in  
defending it. Whether  
his concerns are justified 
is not the point. As is 
almost inevitable with 
any campaigner, he be-
gan his journey from a 
certain position… and he 
may not be easily shifted 
from it. But the Tribunal 
accepts that his objective 
is to get to the truth…” 

‘Harassment and  
distress’: The Tribunal 
accepted that Mr Peters 
did not intend to harass 
or cause distress. How-
ever, it considered that 
QMUL staff were likely  
to suffer feelings of har-
assment as a result of 
the unrelenting public 
focus on, and criticism  
of, their work. 

‘Value’: The Tribunal 
emphasised that the  
value of information 
sought is particularly  
important in the content 
of section 14: “Significant 
burden, and even a  
feeling of harassment  
or distress, may have  
to be tolerated if the in-
formation sought is im-
portant. One of the key 
purposes of FOIA is to 

facilitate campaigning in the public 
interest, and campaigning without 
information is an empty vessel.  
Campaigning requires persistence 
and the more important an issue, and 

the more those in authority are sus-
pected of having something to hide, 
the more persistent it may need to 
be.” 

The Tribunal noted that the request 
did not relate directly to PACE, but to 
the strategy and tactics adopted by 
QMUL in defending it. However, that 
did not mean the information sought 
was not important. Mr Peters’ thesis 
that QMUL wrongly used claimed har-
assment to influence public debate 
about the PACE trial was clearly sup-
ported by some scientists in the field, 
and establishing whether it was true 
was undoubtedly in the public interest.  
“Academic freedom is precious, but so 
is the freedom to criticise research – 
that is how science advances – and 
the way its findings are promoted,”  
it was argued.  

However, the Tribunal disagreed  
with Mr Peters that the information 
requested was capable of advancing 
that debate. It considered that inci-
dents of harassment would not neces-
sarily be reported, or recorded in a 
way that easily be retrieved (for exam-
ple the word ‘harassment’ might not 
be used). Accordingly a nil or low re-
turn would not prove that harassment 
had not occurred in the manner  
alleged by QMUL. In relation to the 
FOIA requests, much of the infor-
mation had already been disclosed. 
For these reasons, the Tribunal dis-
missed the appeal. 

Points to note 

The role of the requester’s motive in  
a discussion of vexatiousness has 
long been controversial. This decision 
is particularly interesting because it 
acknowledges that campaigners may 
come from a particular and strongly 
held viewpoint, and that their intention 
in using FOIA may be to derive infor-
mation which they can use to further 
that view. However, such a motive is 
compatible with, and indeed part of  
a process of seeking the truth, and  
is not necessarily a factor indicating 
that the request is vexatious. 

The decision also defends the right  
of non-specialists to investigate and 
question academic research, as well 
as the ways in which such research is 
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promoted and defended, making a 
strong argument that such debate is 
part of and not incompatible with aca-
demic freedom. 

Finally, the Tribunal clearly suggested 
that the Commissioner should ensure 
each party has an opportunity to com-
ment on the other party’s arguments 
before taking her decision. Parties 
involved in complaints before the 
Commissioner should consider specif-
ically asking for any such material to 
ensure that they have a chance to put 
their own arguments at an early stage. 

Oliver Silence v Information  
Commissioner and Ministry 
of Justice (EA/2018/0237), 
10th April 2019 

Summary  

The FTT dismissed an appeal con-
cerning the Ministry of Justice’s re-
fusal to disclose information about the 
salaries and genders of staff working 
in a prison. The information amounted 
to personal data. Whilst the Appel-
lant’s request pursued legitimate inter-
ests relating to the gender pay gap, 
disclosure was not necessary for pur-
suance of those interests, and would 
in any event harm the interests of the 
staff concerned. 

Relevant facts 

The Appellant, Mr Silence, requested 
information from the Ministry of Jus-
tice (‘MoJ’) relating to the salaries and 
genders of staff working in HMP Swin-
fen’s Programmes Department. Rely-
ing on section 40(2) FOIA, the MoJ 
refused to provide the information on 
the basis that it constituted personal 
data, and disclosure would breach the 
first Data Protection Principle. 

As it applied to this case (in which the 
request was made before enactment 
of the Data Protection Act 2018), the 
first Data Protection Principle provided 
that personal data must be processed 
fairly and lawfully, and must not be 
processed unless at least one of the 
conditions in Schedule 2 to the Data 
Protection Act 1998 is met. The rele-
vant condition, in paragraph 6 of 

Schedule 2, applies where disclosure 
is necessary for the purposes of legiti-
mate interests pursued by the third 
party to whom the data are disclosed, 
except where the disclosure is unwar-
ranted by reason of prejudice to the 
rights and freedoms or legitimate in-
terests of the data subject. 

On an appeal to the Information Com-
missioner, Mr Silence first disputed 
that the information was personal da-
ta, and secondly disputed that its dis-
closure would breach the first Data 
Protection Principle. The Information 
Commissioner upheld the MoJ’s re-
fusal to disclose the information. Mr 
Silence appealed to the FTT on both 
issues.  

On the first issue of whether the infor-
mation was personal data, the FTT 
recalled that personal data means 
data which relates to an identifiable 
living individual. Case law establishes 
that this means someone who can  
be identified from the data itself com-
bined with other information in the 
possession of, or likely to come  
into the possession of, a member  
of the public, including a so-called 
‘motivated intruder’ (Information  
Commissioner v Miller [2018] UKUT 
229 (AAC)). 

The FTT considered it would be fairly 
easy for anyone familiar with the Pro-
grammes Department at HMP Swin-
fen to work out from the information 
requested by Mr Silence the salaries 
of at least some identified members of 
staff. This was due to a number of 
factors, including the small number of 
staff in the department, their positions 
in the hierarchy, the fact that some 
were part-timers, and the fact that 
there was a small number of men 
working in certain capacities. 

On the second issue of whether dis-
closure would breach the second Data 
Protection Principle, the FTT was sat-
isfied that Mr Silence was pursuing a 
legitimate interest in seeking to obtain 
information about the gender pay gap 
in the MoJ.  

However, the FTT did not accept that 
disclosure of the requested infor-
mation was necessary to pursue 
those legitimate interests. The FTT 
described the gender pay gap as aris-
ing from a concern that, even where 
women are paid the same as men for 

the same work within a large organi-
sation, the structure of the work force 
can mean that women are paid less 
on average than men working in the 
same organisation.  

The FTT did not consider that  
information about the pay of a small 
group of men and women working  
in a particular department in an  
organisation would be relevant or 
helpful in relation to that issue. Nor 
would providing information about 
individual salaries and gender be rele-
vant to more general issues of trans-
parency and value for money, since 
pay bands of those working in the 
department and numbers of staff 
ought to be readily ascertainable (and 
had been disclosed to Mr Silence).  

In any event, disclosure of individual 
staff salaries would harm the interests 
of members of staff concerned, who 
would reasonably expect their salaries 
to be kept confidential, and would feel 
a legitimate sense of grievance if they 
were disclosed. It was not necessary 
to show evidence of actual distress, 
but the FTT was satisfied that disclo-
sure of actual salaries in the context 
of a small team had the potential to 
cause distress. This was the case 
even (and perhaps more so) where  
all staff are paid salaries within fairly 
narrowly defined grades. 

Points to note 

The decision illustrates the impact  
of the ‘motivated intruder’ test. The 
data was held to be personal data  
on the basis that anyone familiar with 
the Programmes Department at HMP 
Swinfen would be able to identify indi-
viduals from it. Although that is likely 
to be a relatively small class of people 
in the context of the general public, 
this was enough to satisfy the test.  

Furthermore, the decision confirms 
that transparency in relation to the 
gender pay gap may be a legitimate 
interest in the context of FOIA  
requests.  
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Gould (on behalf of The 
Dental Channel Ltd) v The 
Information Commissioner, 
EA/2018/0247, 10th April 
2019 

Summary 

The FTT upheld the Commissioner’s 
decision that information submitted 
by bidding companies during a pro-
curement process conducted by the 
Ministry of Defence fell within the 
scope of the commercial interests 
exemption in section 43(2) FOIA, 
and that the public interest was in 
favour of maintaining the exemption.  

Relevant facts 

In 2017, the Ministry of Defence 
(‘MOD’) tendered for the provision  
of online training material for MOD 
personnel carrying out dental ser-
vices. The Dental Channel Ltd (‘the 
DCL’) put in a bid for the contract. 
That bid was unsuccessful, and 
when the outcome of the procure-
ment process was announced in Oc-
tober 2017, the contract was award-
ed to another company (‘the winning 
bidder’).  

Mr Gould, acting on behalf of  
the DCL, was concerned that the 
winning bid was non-compliant and 
that the procurement process had 
not been properly conducted.  

Accordingly, on 6th December 2017, 
Mr Gould requested a range of infor-
mation relating to the outcome and 
conduct of the MOD’s procurement 
process. In particular, Mr Gould 
sought disclosure of the evaluation 
spreadsheet, and parts of the win-
ning bid. Mr Gould also sought cer-
tain information relating to the identi-
ties of the persons on the evaluation 
panel, but that request was not pur-
sued before the FTT.  

The MOD responded to Mr Gould’s 
request on 23rd January 2018. It 
sought to withhold the evaluation 
spreadsheet and the winning bid 
information. This was on the basis 
that disclosure of that information 
would, or would be likely to, preju-
dice the commercial interests of the 
winning bidder, such that the infor-

mation was exempt under section 43
(2) FOIA.

When an internal review of that  
decision was subsequently upheld  
by the MOD, Mr Gould complained 
to the Information Commissioner. 
The Commissioner upheld the 
MOD’s reliance on section 43(2) 
FOIA. Mr Gould appealed to the 
FTT.  

Section 43(2) engaged 

Mr Gould argued that the requested 
information did not fall within the 
scope of section 43(2). His argument 
was as follows.  

Part 1 of the MOD’s Invitation to  
Tender (‘ITT’) required bidders to 
indicate whether they offered training 
which qualified as continuing profes-
sional development (‘CPD’) and 
whether they had supplied relevant 
documents detailing how that training 
met General Dental Council (‘GDC’) 
standards.  

The relevant GDC rules required  
that qualifying CPD must have con-
cise aims and educational objectives, 
clear anticipated outcomes and qual-
ity controls. As was evident from the 
winning bidder’s website, its CPD  
did not satisfy those requirements 
and accordingly did not meet GDC 
standards. Therefore, the winning 
bidder did not satisfy Part 1 of the 
ITT, and should have been disquali-
fied. The requested bid information, 
which would demonstrate that the 
winning bidder’s training did not com-
ply with GDR standards, was publicly 
available on that company’s website 
and was therefore not commercially 
sensitive.  

The FTT rejected that submission. 
It noted that for the exemption in  
section 43(2) to be engaged, it was 
necessary that disclosure of the re-
quested information would, or ‘would 
be likely to’ prejudice the commercial 
interests of another. This test would 
not be satisfied if the chance of prej-
udice being suffered was no more 
than hypothetical or remote. Rather, 
a real and significant risk of commer-
cial prejudice was required (applying 
Hogan v Information Commissioner 
[2011] 1 Infor LR 588, as approved 
by the Court of Appeal in DWP v 

Information Commissioner [2016] 
EWCA Civ 785). 

Applying this approach, the FTT held 
that that there was a real and signifi-
cant risk of disclosure affecting the 
winning bidder’s commercial inter-
ests, such that section 43(2) was 
engaged. Contrary to Mr Gould’s 
submission, the relevant information 
was not publicly available. There  
was no requirement under the GDC 
rules for providers of dental CPD 
training to specify the aims, objec-
tives and outcomes of their training. 
Some providers, such as the DCL, 
chose to publish that information  
on their website. Others, including 
the winning bidder, did not. There 
were good commercial reasons as  
to why a provider might decide that 
this information should only be ac-
cessible to customers who had paid 
for its training. Moreover, under Part 
1 of the ITT it was open to bidders to 
provide information which was not 
publicly displayed on their website. 
This is what the winning bidder had 
done. The fact that the winning bid-
der had recently been involved in a 
plagiarism dispute with a rival provid-
ed further evidence of the commer-
cial risk of disclosure.  

Public interest in favour of 
exemption 

As section 43(2) is a qualified  
exemption, the FTT was required  
to go on and consider whether it  
was in the public interest that the 
information requested by Mr Gould 
be withheld. It accepted Mr Gould’s 
submission that there was a public 
interest in knowing whether the MOD 
had followed the correct procedure  
in conducting the procurement exer-
cise, and in giving companies confi-
dence that future such exercises 
would be open, fair and transparent.  

However, this had to be balanced 
against the fact that disclosing  
the winning bidder’s intellectual  
property could give competitors  
an unfair advantage in bidding for 
future contracts with the MOD. Fur-
ther, companies in general could be 
deterred from bidding for such con-
tracts should it become known that, 

(Continued on page 14) 

www.pdpjourna ls .com FREEDOM OF INFORMATION VOLUME 15,  ISSUE 5 

https://www.pdpjournals.com/overview-freedom-of-information


in doing so, they risked their sensi-
tive information being disclosed into 
the public domain. Both factors could 
limit future competition and the best 
price that could be achieved for the 
tax-payer, which would not be in the 
public interest.  

Moreover, there was no evidence 
that the procurement process was 
unfair or lacked trans-
parency — in fact, the 
DLC had lost the con-
tract based on price 
alone.  

On balance, the FTT 
held that Mr Gould had 
failed to demonstrate 
that the Commissioner 
should have exercised 
her discretion differently 
when balancing the 
competing pubic inter-
ests. In all the circum-
stances of the case,  
the public interest fa-
voured the protection of 
the commercial interests 
of the MOD, the winning 
bidder, and the other 
tenderers who submit-
ted bids.  

Points to note 

This case demonstrates 
that a wide range of 
‘commercial interests’ 
may be relevant at the 
public interest balancing 
stage under section 43
(2) FOIA — not just those of the per-
son or entity to which the requested
information relates.

Whilst the FTT plainly viewed the 
commercial interests of the winning 
bidder as the primary consideration, 
it also expressly based its decision 
on the risks which disclosure posed 
to the commercial interests of the 
MOD and the other tenderers who 
had submitted bids. In applying the 
section 43(2) exemption, it will there-
fore be necessary to consider how 
disclosure will affect the commercial 
interests of the public authority itself, 
as well as those of third parties not 
directly connected to the requested 
information.  

Daniel Edwards v IC 
EA/2018/0214, 25th April 
2019 

Summary 

The FTT re-emphasised the ap-
proach to be taken in cases where 
disclosure is resisted on grounds that 
the requested material benefits from 
legal professional privilege. In such 

cases, it is critical to con-
duct a full analysis of all 
factors relevant to the 
public interest balance, 
including those which 
occur in every LPP case. 
It is incorrect to suggest 
that the public interest  
in maintaining the  
LPP exemption can  
be outweighed only  
in ‘exceptional’ cases. 

Relevant facts 

David Edwards sought 
disclosure of legal advice 
held by the Department 
for Education (‘DfE’) in 
relation to the legality of 
section 444 Education 
Act 1996. This section 
makes it an offence for  
a parent to fail to secure 
their child’s regular  
attendance at a school  
at which the child is  
registered. It is contro-
versial because it can 
raise difficulties in ar-
ranging to visit relatives 

abroad, and or take family holidays. 
Mr Edwards noted that the section 
might operate in contravention of 
Article 8 of the European Convention 
on Human Rights, protecting the 
right to family life. 

The DfE acknowledged that it held 
such advice, but declined to disclose 
it, citing section 42 FOIA, which cre-
ates a qualified exemption for materi-
al benefiting from legal professional 
privilege (‘LPP’). It argued that in this 
case the public interest in maintain-
ing the exemption outweighed the 
public interest in disclosure. 

The Information Commissioner 
agreed with the conclusions of the 
DfE, though its reasoning differed.  

In favour of disclosure, it noted that  
the matter of taking children out of 
school in term time affected a signifi-
cant amount of people, as well as  
the fact that the section afforded 
headteachers a broad discretion 
whether to authorise absences and 
or to issue fines for breach. It consid-
ered that disclosure would be of no-
table interest to many and aid public 
debate.  

However, it considered that these 
factors were insufficient to outweigh 
the very strong public interest argu-
ments in favour of maintaining the 
exemption for legally privileged  
material, something which could oc-
cur only in ‘very exceptional cases’. 
The FTT concluded that the Com-
missioner had applied the wrong  
test to the public interest balance. It 
cited the High Court in Department 
for Business Enterprise and Regula-
tory Reform v O’Brien [2009] EWHC 
164 (QB), which states: 

“A person seeking information  
from a government department  
does not have to demonstrate that 
‘exceptional circumstances’ exist 
which justify disclosure. Section 42 is 
not to be elevated ‘by the back-door’ 
to an absolute exemption… it is for 
the public authority to demonstrate 
on the balance of probability that  
the scales weigh in favour of the  
information being withheld. That is  
as true of a case in which section  
42 is being considered as it is in  
relation to a case which involves 
consideration of any other qualified 
exemption under FOIA. Section 42 
cases are different simply because 
the in-built public interest in non-
disclosure itself carries significant 
weight which will always have to be 
considered in the balancing exer-
cise… 

“Accordingly, the proper approach for 
the Tribunal was to acknowledge and 
give effect to the significant weight to 
be afforded to the exemption in any 
event; ascertain whether there were 
particular or further factors in the 
instant case which pointed to non-
disclosure and then consider wheth-
er the features supporting disclosure 
(including the underlying public inter-
ests which favoured disclosure) were 
of equal weight…”. 

The FTT applied this approach to  
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Mr Edwards’ request. In terms of addi-
tional factors operating against disclo-
sure, it gave some weight to the fact 
that there was reason to consider that 
litigation on the point might happen in 
the foreseeable future. 

As to additional factors operating in 
favour of disclosure, the FTT rejected 
an argument that disclosure could 
reduce the likelihood of litigation.  
It reasoned that advice was no more 
than an opinion, and that only a Court 
can determine the legal position.  
For these reasons, it did not consider  
that disclosure would have a signifi-
cant effect on the likelihood or out-
come of any litigation. 

It concluded that the public interest  
in disclosure fell ‘a long way short’  
of being of equal weight to the ‘built-in’ 
public interest of protecting LPP,  
and therefore dismissed Mr Edwards’ 
appeal. 

Points to note 

The case again emphasises the im-
portance of a full analysis of the public 
interest balance, acknowledging all of 
the factors individually and avoiding 

analytical shortcuts. It provides clear 
guidance that the FTT will follow the 
approach in O’Brien in any cases in-
volving LPP. 

It gives some guidance as to how  
the FTT will assess ‘additional’ factors 
(i.e. those going beyond factors  
relevant in all LPP cases). Notably, 
the fact that litigation is contemplated 
weighs against disclosure, and the 
Tribunal is unlikely to be persuaded 
that disclosure is desirable because it 
could avoid the need for that litigation. 
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