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Summary 

In this case, the Upper Tribunal (‘UT’) 
considered the relationship between 
FOIA and other legislation dealing 
with the disclosure of information. 
Specifically, it considered whether  
the Medicine and Healthcare Products 
Regulatory Agency (‘MHRA’) was 
prohibited from disclosing adverse 
incident reports on medical devices 
under the Enterprise Act. Such a pro-
hibition would make the information 
ineligible for disclosure under the 
Freedom of Information Act 2000 
(‘FOIA’). The UT took a relatively 
broad approach to the prohibition, 
deciding that it covered information 
submitted voluntarily to the MHRA. 
However, it did not have sufficient 
information to finally determine the 
case, so remitted it to the First-Tier 
Tribunal (‘FTT’) for reconsideration. 

Relevant facts 

The MHRA exercises certain  
functions of the Secretary of State  
for Health in relation to the safety of 
medicines and healthcare products.  
In particular, it receives voluntary re-
ports of adverse incidents relating to 
medical devices, which it records and 
evaluates, with a view to taking action 
in relevant cases. 

The applicant, Mr Spencer, requested 
information on such voluntary reports 
under FOIA. 

The MRHA disclosed some aspects  
of the reports, and was ordered to 
disclose further details by the Infor-
mation Commissioner. However de-
tails such as the date of the incident, 
and the manufacturer and model of 
the device concerned, were withheld. 
Mr Spencer appealed to the FTT 
seeking disclosure of these details, 
but was unsuccessful, appealing 
again to the UT. 

The legal issue concerned section 44 
FOIA, which creates an absolute ex-
emption from disclosure where such 
disclosure would be prohibited by or 
under any enactment. In short, FOIA 
does not trump other legislation,  
and cannot be used to circumvent 
prohibitions against disclosure. 

In this case, the MHRA argued  
that section 44 applied, because the 
MHRA was prohibited from disclosing 
the information by section 237 of the 
Enterprise Act 2002. The section  
237 prohibition applies to (among 
other things) information which: 

 comes to the public authority
concerned ‘in connection with’
the exercise of any function it
has by virtue of any of a series
of listed statutes (‘specified
information’); and

 relates to the business of an
undertaking which continues in
existence.

In order to apply the first limb, it  
was necessary to trace the particular 
functions that the MHRA exercised  
in relation to the requested reports, 
and understand their legislative back-
ground. The functions derived from a 
series of Directives, which required 
the MHRA to record, evaluate and 
report on information ‘brought to its 
knowledge’ about safety incidents 
arising from the use of medical  
devices. 

It was clear that the MHRA’s  
functions fell within section 237: the 
Directives were implemented into UK 
law by the Medical Devices Regula-
tions 2002, which are ‘safety regula-
tions’, treated as made under the 
Consumer Protection Act 1987,  
which is in turn one of the statutes 
listed for the purposes of the section 
237 prohibition. 

What was less clear was whether  
the reports, which were voluntarily 
made, could be said to have come  
to the MHRA ‘in connection with’ 
those functions, and therefore to be 
‘specified information’. Mr Spencer 
argued that they could not, because 
the legislation did not require the  
provision of the reports. 
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The UT disagreed. It accepted that 
‘specified information’ would include 
information received by virtue of a 
requirement, but did not accept that  
it was limited to such situations. The 
‘connection’ required under section 
237 implied some relationship be-
tween the provision of the information 
and the relevant function 
of the authority, but that 
this could be looser than 
a requirement. It consid-
ered that such a relation-
ship was established 
here, as the legislation 
referred specifically to 
the information, and as 
the information was only 
provided to the MHRA 
because it exercised 
these functions. 

The UT considered, 
however, that this did 
not dispose of the case, 
as it was still necessary 
to determine the second 
limb: whether the infor-
mation related to the 
business of an existing 
undertaking (or under-
takings). This had not 
been considered earlier 
in the proceedings, so 
had not been fully inves-
tigated, and (given the 
number of undertakings 
involved) doing so was 
potentially a substantial 
task.  

The UT therefore  
directed that the case 
be reconsidered by a 
differently constituted 
panel of the FTT, and 
suggested that the 
MHRA may wish to con-
sider relying on section 
12 (cost of compliance) 
if it was unable to carry 
out the task within the 
specified cost limits. 

Points to note 

The section 44 exemp-
tion requires anyone handling FOIA 
requests to consider and apply other 
legislation dealing with disclosure of 
information. These issues can be diffi-

cult, and introduce significant com-
plexity into the task of applying FOIA. 
This case shows how deeply the UT 
was prepared to enquire into an area 
of law that would not normally come 
within its remit. By implication, a simi-
lar level of analysis would be required 
of the public authority, Information 
Commissioner and FTT. 

The section 237 prohibi-
tion in the Enterprise Act 
protects the confidentiali-
ty of individuals and un-
dertakings who engage 
with public authorities, 
and therefore the ability 
of those authorities to 
carry out their functions. 
It is notable that (without 
applying an explicit public 
interest balance) the Tri-
bunal took a relatively 
expansive view of the 
protections afforded to 
the undertakings con-
cerned. 

Cabinet Office  
v Information 
Commissioner and 
Webber [2018] 
UKUT 410 (AAC), 
4th December 
2018

Summary

The UT rejected an ap-
peal against the FTT’s 
determination that it was 
in the public interest to 
disclose a memorandum 
between the Cabinet 
Secretary and the Prime 
Minister which discussed 
the payment of Public 
Duty Cost Allowance 
(‘PDCA’) to Nick Clegg. 

Relevant facts 

Former Prime Ministers 
are entitled to claim 
PDCA for office and  

secretarial expenses incurred in con-
nection with the costs of continuing to 
fulfil their position (up to a maximum 
of £115,00). In 2015, the Prime Minis-
ter agreed to extend the allowance to 

Mr Clegg, the former Deputy Prime 
Minister. Mr Webber, a journalist, re-
quested information from the Cabinet 
Office regarding Mr Clegg’s eligibility 
for PDCA. The Cabinet Office refused 
to disclose the information, relying on 
the exemption in section 35(1)(a) 
FOIA, which exempts from disclosure 
information held by a government de-
partment that relates to ‘the formula-
tion or development of government 
policy’. As this is a qualified exemp-
tion, a balance has to be struck be-
tween the public interest in disclosure 
and the public interest in maintaining 
the exemption. 

The Information Commissioner upheld 
the Cabinet Office’s decision not to 
disclose the information. Mr Webber 
appealed to the FTT on the issue of 
whether it was in the public interest  
to disclose the information. The FTT 
allowed his appeal in part, deciding 
that the information which related  
specifically to the payment to Mr 
Clegg —which included a memoran-
dum from the Cabinet Secretary to  
the Prime Minister (‘the memoran-
dum’) — could be severed from the 
information regarding the policy as  
a whole, and the public interest in  
favour of disclosure outweighed the 
public interest against disclosure.  

The Cabinet Office appealed to the 
UT against that decision insofar as it 
related to the memorandum. The UT 
upheld the FTT’s decision, for the rea-
sons explained below. 

Severability of information  

First, the UT rejected the Appellant’s 
argument that the FTT erred in law in 
deciding that the information about the 
decision regarding Mr Clegg could be 
severed from the information about 
the PDCA policy overall.  

The UT accepted that part of the 
FTT’s reasoning on severability was 
flawed, because the FTT had relied 
on a flawed analogy with VAT. That 
analogy did not exemplify the relation-
ship between individual decisions and 
broader policy development. Howev-
er, this flaw did not render the FTT’s 
decision irrational, as the VAT analo-
gy did not form the core of the FTT’s 
reasoning. 

(Continued from page 11) 

www.pdpjourna ls .com FREEDOM OF INFORMATION VOLUME 15,  ISSUE 4 

“The section 
237 prohibi-
tion in the 
Enterprise  

Act protects 
the confiden-

tiality of  
individuals 

and undertak-
ings who  

engage with 
public  

authorities, 
and therefore 

the ability  
of those  

authorities  
to carry  
out their  

functions. It is 
notable that 

(without  
applying an 

explicit public 
interest  

balance) the 
Tribunal took 

a relatively 
expansive 
view of the 
protections 
afforded…” 

https://www.pdpjournals.com/overview-freedom-of-information


Treatment of the historic 
nature of the decision 

The Appellant’s second ground  
related to the weight placed by the 
FTT in the public interest balance  
on the historic nature of the decision. 
The Appellant submitted that the FTT 
had erroneously adopted a bright line 
division between historic and live 
decisions, and wrongly 
considered that the  
need for safe space  
had ended or diminished 
because the decision 
about Mr Clegg had  
already been taken.  

The UT reiterated its 
previous decisions  
which held that there 
can be a public interest 
in withholding infor-
mation relating to the 
formulation or develop-
ment of government  
policy after completion  
of the policy formulation 
or development process. 
But the UT went on to 
find that the FTT had not 
made any error of law. 

First, the FTT had  
not treated the decision 
regarding Mr Clegg as 
being as old as previous 
decisions about the 
PDCA, as the Appellant 
had argued. By using 
the words ‘as historical 
as’, the FTT had just 
meant that the decision 
was as much a matter  
of history as those other 
decisions.  

Second, whilst the FTT 
gave very substantial 
weight to the past nature of the  
decision regarding Mr Clegg, it  
did not treat the need for safe space 
as ending or decisively diminishing 
solely because the decision had 
been taken. The FTT recognised the 
weight of the public interest in with-
holding some of the information, 
even though the decision about Mr 
Clegg had been taken. 

Third, the fact that the FTT did  
not consider that the public interest 
considerations might vary depending 
on how old the decision was did not 

make its decision unlawful. The UT’s 
previous decision in Amin v IC and 
DECC [2015] UKUT 0527 (AAC) 
(which held that there is no binary 
distinction between a ‘live’ or ‘not 
live’ policy) does not mean that a 
tribunal will be in error for relying on 
a policy’s current or past status, or 
for giving its past status considerable 
weight.  

Once the decision  
relating to Mr Clegg  
was separated from  
the wider policy review, 
there was little to say 
about the public interest 
in withholding the infor-
mation which related 
solely to that decision. 
That information was  
not about the wider  
policy formulation which 
the Cabinet Office was 
concerned to protect. 

In light of this, there was 
no call for the FTT to 
consider whether the 
discussions about Mr 
Clegg’s case were suffi-
ciently recent and frank 
for concerns about safe 
space and chilling to 
apply. 

The parties to the  
memorandum 

The Appellant’s third 
ground was that con-
cerns about safe space 
and chilling effect apply 
with particular force to 
communications be-
tween parties such as 
the Cabinet Secretary 
and the Prime Minister, 

and that the FTT failed to consider 
this. 

The UT also rejected this argument. 
The Cabinet Office had failed to 
make this point before the FTT,  
and in any event, it was wrong in  
law because (as the FTT had held  
in Lamb v IC and Cabinet Office 
EA/2015/0136, upheld by the UT): 

 this would impose something
close to an absolute exemption in
the case of advice given to the
Prime Minister;

 it is at the highest levels of the
Civil Service that the public ex-
pects robustness in giving candid
advice to the Prime Minister; and

 it is at this level that officials can
most be expected to be aware of
the risk of disclosure of infor-
mation.

The UT also rejected the submission 
that the FTT should have addressed 
the seniority of the parties because 
they would be likely to attract consid-
erable press interest. There was no 
evidence or any submission before 
the FTT about any likely press reac-
tion. 

Points to note 

The UT’s decision highlights that 
where information about a decision 
already taken can be severed from 
information about the wider policy 
discussions that the public body is 
concerned to protect, it may not be 
necessary to consider issues of safe 
space and chilling effect in relation to 
the severed information.  

The decision highlights the im-
portance for a public body to provide 
evidence to support a claim that dis-
closure of information relating to past 
policy-making will or might impact on 
current or future discussions. The 
lack of any evidence in the present  
case factored into the UT’s decision.  

Finally, the decision rejects the sug-
gestion that arguments about safe 
space and chilling effect apply with 
particular force in relation to commu-
nications between very senior public 
officials.  

Highways England  
Company Ltd v Information 
Commissioner and Henry 
Manisty [2018] UKUT 423 
(AAC), 12th December 
2018 

Summary 

(Continued on page 14) 
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The UT rejected an appeal against 
the FTT’s determination that High-
ways England had not been entitled 
to refuse disclosure on the basis  
that the request related to material  
in the course of completion. The UT 
emphasised that the mere fact that 
information was being used for an 
ongoing decision-making process or 
project did not neces-
sarily mean that it fell 
within the scope of the 
exemption. Rather, it 
was necessary to con-
sider whether, viewed  
in the round, the infor-
mation requested itself 
required further develop-
ment.  

Relevant facts 

Mr Manisty is an Oxford-
shire resident. In De-
cember 2016, he wrote 
to Highways England 
requesting information 
concerning the possible 
route of the proposed 
Oxford to Cambridge 
Expressway. Specifical-
ly, Mr Manisty requested 
further information on 
the Expressway Strate-
gic Study Stage 3 Re-
port, including route 
maps for the proposed 
‘Option A’ route.  

Highways England  
accepted that it held 
plans concerning the 
Option A route. Howev-
er, it refused to provide 
them on the basis that 
the information request-
ed formed part of its de-
cision-making process 
as to which of three pos-
sible routes to adopt, which process 
was still in the course of completion.  

The Information Commissioner up-
held Highways England’s decision, 
finding that the information requested 
was exempt under Regulation 12(4)
(d) of the Environmental Information
Regulations 2004 (‘EIRs’). That Reg-
ulation provides that a public authori-
ty may refuse to disclose information
to the extent that the request relates

to material which is still in the course 
of completion, to unfinished docu-
ments or to incomplete data.  

In particular, the Commissioner 
found that even though the request-
ed information was contained in a 
route map which was itself complete, 
it related to policy processes which 
were still ongoing. Accordingly, the 
request related to material in the 

course of completion 
within the meaning of 
Regulation 12(4)(d). 

The FTT allowed Mr 
Manisty’s appeal. It held 
that a particular docu-
ment which had itself 
been finished may form 
part of material which is 
in the course of comple-
tion, but that whether it 
did or not depended on 
the facts of the individual 
case, and the terms of 
the request.  

It concluded that Mr 
Manisty’s request plainly 
related to route maps, 
and that it would be arti-
ficial to characterise it as 
a request relating to any 
wider policy questions 
concerning the Express-
way more generally. The 
First Tier-Tribunal con-
cluded that the Regula-
tion 12(4)(d) exemption 
was not engaged, and 
that Highways England 
had not been entitled to 
refuse the request.  

The UT upheld the  
decision of the FTT  
and rejected Highways 
England’s appeal. 

Interpretation of 
the exemption 

The EIRs implement Directive 
2003/4/EC in domestic law. The UT 
accordingly considered that it was 
necessary to interpret them consist-
ently with the provisions of the Di-
rective and broader principles of EU 
law, including the principle that ex-
emptions must be interpreted strictly. 
In turn, the Directive implemented 

the 1998 Aarhus Convention within 
the EU. It was therefore permissible 
to interpret the Directive in accord-
ance with the Convention and ac-
companying interpretative guidance. 

Applying this approach, the UT con-
cluded that both Highways England 
and the Commissioner had been 
wrong to equate a decision-making 
process with material in the course  
of completion. Both the terms ‘relates 
to’ and ‘material’ were vague and 
probably deliberately so. Even so, 
however, the term ‘material’ was  
not apt to describe something incor-
poreal, like a project or process.  
Rather, it must have a physical  
existence. Accordingly, for a request 
to engage the exemption in Regula-
tion 12(4)(d), it must relate to materi-
al which was itself in the course of 
completion, rather than to material 
which was itself complete, but which 
was to be used for an as yet incom-
plete project or process.  

However, the UT noted that this  
definition was also capable of  
including finished documents which, 
when viewed in context, were still in 
the course of completion. For exam-
ple, printed notes intended to explain 
the contents of an online training 
package might form a completed 
document in themselves, but they 
would remain ‘material in the course 
of completion’ until the online content 
was also complete.  

In respect of determining whether  
the exemption was engaged in any 
specific case, the UT considered  
that the relevant question was 
whether the relevant piece of work 
could fairly be said to be complete in 
itself. In answering that question, a 
number of factors might be relevant.  

For example, it may be helpful to  
ask whether there has been a natural 
break in the private thinking that the 
public authority is undertaking: is it 
moving from one stage of a project to 
another? Another factor is whether 
the authority is ready to ‘go public’ 
about progress so far.  

However, whilst the fact that the pro-
ject or process was a continuing one 
could also be relevant, the UT noted 
that this is probably always going to 
be a feature of a case in which the 
public authority relies on Regulation 
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12(4)(d). Moreover, the way in which 
a public authority has treated the 
requested material is relevant but not 
decisive: a public authority cannot 
‘label its way out’ of the duty to dis-
close. Accordingly, the scope of the 
exemption would depend on the sub-
stance, rather than the form in which 
the material is stored or presented.  

Applying this approach to the infor-
mation requested by Mr 
Manisty, the UT conclud-
ed that whilst the route 
maps and accompanying 
report might be  
intended to form part  
of further work which  
was still in the course of 
preparation, they did not 
in themselves require fur-
ther development. Accord-
ingly, Highways England 
had not been entitled to 
refuse disclosure on the 
basis of Regulation 12(4)
(d).  

Points to note 

The UT’s decision empha-
sises that the question of 
whether a request relates 
to material which is in  
the course of completion 
is not one which can be 
answered by reference to 
‘bright line’ rules. Rather, 
it requires an exercise of 
judgment, and must be 
approached in a common 
sense and practical way, 
in order to give proper 
scope for the policy of 
allowing public authorities 
space in which to think 
whilst respecting the re-
strictive nature of exemp-
tions in EU law.  

Interestingly, the UT ac-
cepted that this approach 
was not going to produce 
maximum legal certainty. 
However,  
it concluded that the extent to which 
legal certainty could be achieved 
was necessarily limited given that  
the application of the exemption de-
pended on an exercise of judgment. 
Public authorities will therefore be 
expected to undertake a thorough 

and balanced consideration of all 
relevant factors before concluding 
that information is exempt from dis-
closure under Regulation 12(4)(d).  

Beggs v Scottish Infor-
mation Commissioner 
[2018] CSIH 80; 2019 SLT 
173, 19th December 2018 

Summary 

The Scottish Court of 
Session determined that 
the Scottish Prison Ser-
vice (‘SPS’) was entitled 
to refuse a request for 
information relating to 
how data disclosed dur-
ing the course of judicial 
review proceedings had 
been compiled. This was 
on the basis that the 
request was vexatious, 
in that the information 
requested had no objec-
tive value, either for the 
requester or the public 
more generally.  

Relevant facts 

Mr Beggs is a prisoner 
in HMP Edinburgh.  
In August 2014, he  
was charged with minor 
breaches of the prison’s 
rules. Following a  
disciplinary hearing,  
he was found guilty of 
the breaches, and was 
punished with a caution 
and reduced access to 
privileges.   

Mr Beggs brought  
a claim for judicial  
review against the  
SPS, challenging  
the procedure and out-
come of the disciplinary 
process. Amongst other 
things, he claimed that 

the process was flawed because he 
had been denied legal representa-
tion, and that there was an institu-
tional reluctance on the  
part of the SPS to permit prisoners  
to have legal representation.  

As part of the judicial review pro-
ceedings, the SPS was required to 
produce information about the num-
ber of requests made for legal repre-
sentation at prison disciplinary hear-
ings or appeals, and the number of 
such requests which were granted, 
since 31st May 2012. The SPS pro-
duced a spreadsheet which recorded 
that in the relevant period 48 re-
quests for legal representation had 
been made and refused, but that in 
10 instances legal representation 
had been granted even though no 
request had been made.  

Mr Begg’s claim for judicial review 
was dismissed. The court held that 
the allegation of an institutional reluc-
tance to provide legal representation 
was inadequately pleaded and, in 
any event, the spreadsheet did not 
support such a conclusion. 

Following the refusal of his claim for 
judicial review, Mr Beggs submitted 
three requests to the SPS under the 
Freedom of Information (Scotland) 
Act 2002 (‘FOI(S)A’). By the first and 
second of these requests, Mr Beggs 
requested information concerning  
the 10 grants of legal representation 
referred to in the spreadsheet.  

In response, the SPS informed Mr 
Beggs that it did not hold the infor-
mation requested. Mr Beggs then 
applied to the Scottish Information 
Commissioner in respect of his first 
request. The Commissioner accept-
ed that SPS did not hold the relevant 
information. However, the Commis-
sioner noted that the spreadsheet 
provided by SPS in the judicial  
review proceedings had contained 
inaccurate information. It now tran-
spired that, in all 58 cases covered 
by the spreadsheet, there had nei-
ther been a request for nor a grant of 
representation. The Commissioner 
accepted SPS’s explanation of how 
the error had occurred. 

Mr Beggs made a third FOISA  
request on 26th May 2016, for  
information relating to the prove-
nance of the statistical data con-
tained in the spreadsheet. On 24th 
June 2016, the SPS refused the third 
request, on the basis that it was vex-
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atious within the meaning of section 
14(1) FOISA. The Commissioner  
upheld the SPS’s response, agreeing 
that Mr Begg’s third request was vex-
atious when viewed in context. In par-
ticular, Mr Beggs’ reaction to a rela-
tively minor disciplinary sanction had 
been disproportionate, and it seemed 
as though his request was aimed at 
pursuing complaints against particular 
individuals, causing an unjustified lev-
el of disruption, irritation or stress.  

Mr Beggs appealed the Commission-
er’s decision to the Court of Session. 
He argued, first, that the Commission-
er had failed to properly apply the test 
for vexatiousness as laid down by the 
Court of Appeal in Dransfield v Infor-
mation Commissioner [2015] EWCA 
Civ 454. Second, Mr Beggs argued 
that the Commissioner’s decision was 
vitiated by a failure to have regard to 
relevant considerations, including the 
fact that he had expressly disavowed 
any suggestion that the request was a 
direct and personal attack on those 
responsible for compiling the infor-
mation sought. 

A ‘test’ for vexatiousness? 

The Court of Session noted that, 
whilst Dransfield was an English case 
which concerned English legislation, 
the relevant provisions of the English 
and Scottish statutes were essentially 
identical, such that it would be re-
markable if the term vexatiousness 
were defined differently in the two 
contexts.  

However, the Court of Session reject-
ed Mr Beggs’ attempt to characterise 
the Court of Appeal in Dransfield as 
having laid down a ‘test’ for vexatious-
ness. Rather, Arden LJ in Dransfield 
had expressly declined to define  
vexatiousness. The Court of Session 
agreed with this approach, holding 
that the term should be interpreted  
by reference to the ordinary, natural 
meaning of the word, read in its  
legislative context.  

The Court of Session also agreed  
with Arden LJ that the standard for  
a finding of vexatiousness should  
be a high one, given the constitutional 
nature of the right to information. The 
starting point must therefore be that 
for a request to be vexatious, there 

must be no reasonable foundation for 
thinking that the information sought 
would be of value. Although Arden  
LJ did not say so expressly, the Court 
of Session interpreted her judgment 
as meaning that a request would likely 
be vexatious if the trouble it would 
inevitably cause was grossly dispro-
portionate to the likely benefit gained.   

Whether this threshold was crossed  
or not had to be judged by reference 
to an objective standard: what was 
under consideration was the value  
in the information itself, as judged by 
the reasonable observer, rather than 
the fanciful, idiosyncratic or malicious 
value which information might have 
for a particular individual.  

Applying this test, the Court of  
Session rejected Mr Begg’s argument 
that there was a reasonable founda-
tion for his request because the infor-
mation was subjectively important to 
him. Viewed objectively, the request-
ed information was not important to 
Mr Beggs. He had been subject to 
very minor disciplinary proceedings, 
the lawfulness of which he had 
challenged unsuccessfully by way of 
judicial review, during the course of 
which data was provided which was 
now accepted to be inaccurate, and  
a full explanation had been provided. 
Nor was the information of importance 
to the wider public or other prisoners, 
given that it was entirely specific to 
the procedure followed in the course 
of this particular judicial review.  

Absence of malicious motive 
irrelevant 

The Court of Session also rejected Mr 
Beggs’ argument that the Commis-
sioner had failed to take account of 
relevant considerations including, 
most relevantly, Mr Beggs’ express 
disavowal that the third FOISA re-
quest was a direct and personal at-
tack on individual SPS employees. 
Whilst the presence of a malicious 
motive may point to a request being 
vexatious, the absence of a malicious 
motive was not necessarily material or 
even relevant. As already emphasised 
by the Court of Session, the standard 
for determination was an objective 
one.  

Points to note 

The decision is notable as one of the 
first to consider the Court of Appeal’s 
decision in Dransfield in any real 
depth. Whilst not bound to follow 
Dransfield, the Court of Session 
agreed that the framework for consid-
ering vexatiousness set out by Arden 
LJ was an appropriate and useful one. 
The Court of Session also drew out 
what it identified as an unarticulated 
aspect of Arden LJ’s reasoning in 
Dransfield; namely the need for a  
proportionality assessment, balancing 
the value of the information sought 
against the vexation, annoyance  
or distress caused by the request. 
Where there is ‘gross disproportion’ 
between the trouble inevitably caused 
and the benefit likely to be gained, the 
Court of Session’s judgment indicates 
that a request for information is likely 
to be disproportionate.  
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