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After Brexit: Is the EEA an Option for the UK? 
 
Professor Carl Baudenbacher, President of the EFTA Court, gave this year's Annual Lecture of the Centre of 
European Law, King's College London.  
 
Baudenbacher’s speech covered aspects of a future possible relationship between the United Kingdom and 
the EU which would retain the United Kingdom’s access to the Single Market. The speaker also outlined the 
main challenges that may arise. 
 
I. The question of market access 

1. General 
The question arises whether following Brexit the United Kingdom, its citizens and companies will lose access 
to the European Single Market. Non-EU Member States may, under the terms that have been addressed to 
Switzerland by the EU Council since 2008, conclude market access agreements with the EU only if they 
accept multinational monitoring and a multinational court. Membership of the European Economic Area 
(EEA) on the EFTA side fulfills those conditions. The 1992 EEA Agreement extends the EU internal market, 
including passporting rights for financial operators, to three EFTA States: Norway, Iceland, and 
Liechtenstein. However, these countries retain their sovereignty in the fields of foreign trade, agriculture, 
fisheries, and VAT. The essence of the Agreement is a two-pillar structure. The law in the EU and the EFTA 
pillars is largely identical in substance. But the three EFTA countries have their own ‘watchdog’ in the EFTA 
Surveillance Authority (ESA), and their own Court in the EFTA Court. In order to benefit from market access 
through the EEA, the United Kingdom would first have to join EFTA. This would require the consent of the 
current four EFTA countries Iceland, Liechtenstein, Norway, and Switzerland. In a second step, the UK would 
then have to join the EEA. 
 
2. The Swiss situation 
The current ‘Swiss model’ consists of a series of bilateral sectoral agreements concluded with the EU. 
According to these treaties, there is free movement of goods and of persons. However, Switzerland has not 
concluded agreements concerning services, establishment and capital. Conflict resolution under these 
bilateral treaties lies in the hands of joint committees operating on the diplomatic level. Since there are no 
multinational institutions, Switzerland has been unable to conclude new market access agreements in 
almost a decade.  
The EU has proposed to Switzerland to either join the EEA on the EFTA side or to maintain its sectoral 
approach and dock to the institutions of the EFTA pillar, ESA and the EFTA Court. A Swiss ESA College 
Member and a Swiss judge would then be involved in cases concerning the sectoral agreements concluded 
with the EU. The Swiss Government has, however, rejected this proposal. The Swiss Government’s own 
proposal to let the ECJ give an ‘authoritative’, but not final answer in cases of conflict, is unlikely to fly. That 
a judge nominated by a Non-EU-State would sit on the ECJ is excluded. 
 
II. Crucial issues of EEA membership 

1. Brexit means British exit also from the EEA 
Contrary to certain contentions, the UK will not retain EEA membership once it has left the EU unless it 
rejoins EFTA. A State can only be an EEA Contracting Party via either EU or EFTA membership. This follows 
from the two pillar structure of the EEA Agreement.  
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2. Legislation 
The three EFTA States have a co-determination right in the preparation of new EU legislation which is 
subsequently transposed into EEA law, but no voting right. Whether that is sufficient for a country of the 
size and importance of the UK, is an open question. When the EEA process started in January 1989, then 
European Commission President Jacques Delors offered the EFTA States a new, more structured partnership 
“with common decision-making and administrative institutions.” The idea did not come to fruition, but the 
proposal shows that such a solution is not excluded. As to the rest, it would also be in the interest of the 
EU to have input from the largest common law country in Europe.  
 
3. Free movement of persons 
Free movement of persons is part of EEA law. However, the UK no longer wants to accept this freedom. 
Critics see the free movement of persons in a broader context, involving the different degrees of economic 
development in the EU Member States. A recent study by the Brussels-based think tank Bruegel discusses 
whether the EU should make a concession to the United Kingdom on this point. Unlike the freedoms of 
goods, services and capital, the free movement of persons is in the view of the Bruegel authors not 
economically, but politically determined. It must be noted that the former German Federal Minister and 
now Chairman of the Bundestag’s Committee on Foreign Affairs Norbert Röttgen has signed the document. 
 
4. Financial contributions for the benefit of the EU 
The Bruegel paper also contends that UK payments into the EU budget are vital. In Baudenbacher’s view, 
the UK will need to make financial contributions just as the current EEA/EFTA States do. However, in the 
case of EEA membership on the EFTA side, the British payments would be significantly lower than previously 
as an EU Member State, and the lion’s share would no longer flow directly into the EU budget. The EEA/EFTA 
States have their own organisation and choose the projects they want to fund. 
 
5. Common surveillance and common court 
The British people seem to be dissatisfied with the European Commission and the Court of Justice of the 
European Union. British politicians have argued for years against the perceived interference with British 
sovereignty. Opponents of British EEA membership have, however, contended that this would not change, 
since the United Kingdom would then have to work with ESA and be subject to the jurisdiction of the EFTA 
Court. In that regard, Baudenbacher referred to the fact that the EFTA Court is an independent court of law. 
Because of the EFTA pillar’s size, a British ESA College Member and a British judge would be involved in 
each case. The President of the EFTA Court also mentioned that the court system of the EFTA pillar leaves 
the EFTA countries more sovereignty than the court system of the EU pillar leaves the EU countries. This is 
reflected in the EFTA Court’s case law. Moreover, that case law is market-oriented and based on an image 
on man that is similar to that of the man on the Clapham omnibus. Baudenbacher foresaw that in case of 
British EEA membership that such reasoning would become even more relevant for his Court. For the 
record, it should be noted that in light of the ECJ’s Opinion 1/91, the Bruegel paper’s proposal of using the 
ECJ with additional non-EU judges can be ruled out. 
 
III. Conclusions 

Large countries such as the U.S., Canada, China, India, and Japan see the UK as their gateway to the 
European Single Market. To give an example, there are 1,000 Japanese businesses in Britain employing 
some 140,000 people. Baudenbacher expressed the hope that those in the EU who wish to punish the UK 
will not prevail. But he also said that the UK cannot have unrealistic expectations. The resuscitation of the 
old demons of Europe would be a common disaster which must be avoided. 


